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BEFORE THE ENVIRONMENTAL APPEALS BOARD .~ -/
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. -

In thi2 Matter of:

Essroc San Juan Inc. NPDES Appeal 07-20

NPDES Permit No. PR0001163

JOINT MOTION FOR DISPOSITION OF PERMIT APPEAL
I. INTRODUCTION

Regmn 2 of the United States Environmental Protection Agency (“Region 2”) and
Essrce San Juan Ine. (“Essroc”) jointly request that the Environmental Appeals Board
(“EAB™ dlSpDSG of Essroc’s Permit Appeal, NPDES Appeal 07-20, consistent_ with the
Partics® recommendations in Section IV below. This Joint Motion is based on
agree nents reached by the Parties as reflected in the accompanying Consent Order that
has bien duly executed by both Parties to this Motion. |

Il. PROCEDURAL BACKGROUND

On Nﬁvember 20, 2007, Region 2 issued to Essroc a National Pollutant Discharge
Elimiation System (“NPDES™) Permit No. PR0001163 (“the 2007 Permit™).

On December 14, 2007, Essroc filed a Petition for Review of several conditions in
the 2007 Permit (“the Petition”).

Commencing on February 7, 2008, the Board granted the Parties’ various motions |

stayin; the proceedings until August 15, 2008, which stays have provided the Parties
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with *he opportunity to reach an agreement in principle, and memorialize and execute an
admivistrative Consent Order resolving the issues raised in Essroc’s Petition.

On September 2, 2008, the finalized Consent Order was duly executed by both
Parties, a copy of which is hereby submitted as evidence of the resolution of the issues
between the Parties,

IIl. NATURE OF THE SETTLEMENT

The Consent Order executed by the Parties provides the following:

1. The seven conditions contested by Essroc in its Petition will be stayed for
a period of one year from the date of execution of the Consent Order;
therefore, with regards to the seven contested conditions, Bssroc will
comply with the conditions of the previously effective 2001 Permit during
the effective periad of the Consent Order;

2. All other conditions of the 2007 Permit are not stayed and remain fully
enforceable obligations; and,

3. Essroc agrees to file a motion with the EAB requesting the withdrawal of
Essroc’s permit appeal, which is bemg complied with through the filing of
the instant motion.

Pursuant to the Consent Order, Region 2 has provided Essroc with temporary
relief from the seven contested éonditions which are the subject of Essroc’s Petition for
Reviex. These contested ccndit'idns will be stayed for one year, during which time
Essror: will pursue resolution of its pending Reconsideration and Appeal of the Water
Quality Certificate (“WQC”) issued by Puerto Rico’s Environmenfal Quality Board
(“EQL™).

During the term of the Consent Order, Bssroc, as permittee, shall ﬁe entitled to
request from Region 2 a modification of the 2007 Permit with respect to the seven stayed

- conditions should the EQB grant all, or part of, Essroc’s Reconsideration and Appesal by

decidig to revise the WQC. Region 2’s evaluation of Essroc’s request for modification
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will be determined pursuant to 40 C,E.R. §§ 122.62 and 124.5, limiting their applicability
to th: cause for modification based on a revised certificate pursuant to 40 C.F.R. §
124.35(b). Essroc reserves the right to request an extension of the Consent Order’s one-
year :tay of the contested conditions, and Region 2 reserves the right to entertain such a
timel 7 request if supported by a showing of good cause,
1V. REQUESTED RELIEF

Accordingly, the Parties request that the EAB, as it deems‘apprnpri'ate, dispose of
Essro:’s Petition by either of the following courses of action: -

L. Dismiss Esstoc’s Petition subject to Essroc’s ability to re-activate its
Appeal in the event that (1) the EQB does not act on Essroc’s
Reconsideration and Appeal within the one-year stay in the Consent Order
and (2) EP A reinstates the seven contested permit conditions; or,

2. Grant a one-year stay of these proceedings concwrent with the one-year
stay in the Consent Order, during which time the Parties would submit to
the EAB 180-day status reports describing the status of the EQB’s
Reconsideration and Appeal and any actions of the Parties in connection
with those proceedings or the stayed permit conditions.

Y. CONCLUSION
For the reasons set forth above, the Parties respectfully request that the EAB grant

whichever proposed relief the Board deems appropriate based on the instant Joint Motion

for Disposition of Permit Appeal,
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Res ectfully subrnitted, this  2nd day of Septerber  » 2008.

Essroc 8an, .

--Commy

Ing.:

e |

;nsg
el 787.759:3106
| Fax, 7817534237

USBPA
29073toadway, 16" FL .
'.NewYork,NYIOOO?
. gonzalez edusirdoj@epa:

- ~Tek-212:6373223

© Fak, 213:637-3202

B O O
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CERTIFICATE OF SERVICE

I heruby certify that copies of the foregoing JOINT MOTION FOR DISPOSITION OF
PERIAIT APPEAL in the matter of Essroc San Juan Inc. NPDES Permit No. PRO001163,

EAB Appesl No NPDES 07-20, were served by Essroc First Class Mail on the following
persans, this 2™ day of September, 2008:

Counzel for Region 2:
Eduado J. Gonzalez
U.S.3PA

290 Eroadway, 16% Fl.

New York, NY 10007

Gonz ilez eduardoj@epa.gov
Tel. 212-637-3223

Fax. 212-637-3202

U.S. \invironmental Protection Agency
Clerk of the Board

Environmental Appeals Board

1341 G Street, N.W. Suite 600
Washington, D.C. 20005

Counsel for Appellant

S Juan, Puerto Rico 00936-3507
enegronf@ferlaw.com

Tel. 787.758.3106

Fax. 787.753.4237

Date: September 2. 2008
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

Region 2
- 290 Broadway
New York, New York 10007-1866
In the Mater of: _
Essroc Saa Juan Inc. ' | CONSENT ORDER

NPDES Pzrmit No. PR0001163 CWA-02-2008-3162

Proceeding pursuant to §308 and §3 O-Q(a) of the
Clean Waier Act, 33 U.S.C. §1318 and §1319(a)

CONSENT ORDER

The follov/ing ORDER is issued pursuant to the authority vested in the Administrator of the
Unired Sti:tes Environmental Protection Agency (“EPA") by the Clean Water Act, 33 U.S.C.
§1251 et seq. (“the Act”), which authority has been duly delegated to the Regional Administrator
of Region 2, EPA, and since further re-delegated to the Director, Caribbean Environmental
Protection Division, Region 2, EPA.

L STATUTORY AND REGULATORY FRAMEWORK

1. Se:tion 301(a) of the CWA, 33 U.S.C. § 1311(a), prohibits the discharge of pollutants by
an’ person into navigable waters except in compliance with, among other things, a
NEDES permit issued pursuant to Section 402 of the CWA, 33 U.S.C. § 1342.

2. Sertion 402(a) of the CWA, 33 U,S.C. § 1342(a) provides the Administrator of the EPA
(*£.dministrator”) with authority to issue a NPDES permit that authorizes the discharge
“of hollutants into waters of the United States, provided that all discharges meet the
apyplicable requirements of Section 301 of the CWA, 33 U.S.C. § 1311, or such other

corditions as the Administrator determines are necessary to carry out the provisions of
the CWA. ' ' '

ul

Section 402(a)(2) of the CWA, 33 U.8,C. § 1342(a)(2), provides that EPA shall prescribe
cor ditions for such permits to assure compliance with the requirements of Section
402:()1), including conditions on data and information collection, reporting, and other
such requirements as EFA deems appropriate.

- 4, Section 502(5) of the CWA, 33 U.S.C. § 1362(5), defines “person” to include “an
individual, corporation, parmership [or] association.” '

5. Section 502(6) of the CWA, 33 U.8.C. § 1362(6), defines “pollutant” to include, among
oth:r things, dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage
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sludge, chemical wastes, biological materials, heat, Tock, sand, and industrial, municipal,
and agricultural waste discharged into water.

6. S:ction 502(12) of the CWA, 33 U.S.C. § 1362(12), defines “discharge of a pollutant” to
r clude “any addition of any pollutant to navigable waters from any point source.”

7. S:ction 502(14) of the CWA, 33 U.S.C. § 13'62(14), defines “point souree” to include
“:my discernible, confined and discrete conveyance , . . from which pollutants ars or may
b discharged.” '

8. S :ction 502(7) of the CWA, 33 U.S.C. § 1362(7), defines “navigable waters” as “the
waters of the United States, including the territorial seas.™

9. 3 sction 502(11) of the CWA, 33 U.S.C. § 1362(11), defines "effluent limitation" to _
irclude “‘any restriction established by a State or the Administvator on quantities, rates,
a1id concentrations of chemical, physical, biclogical, and other constituents which are
discharged from pomt sources into navigable waters . .. .”

.  FINDINGS

R:zspondent

10.  Eisroc San Juan Inc. (“Essroc™) is a company organized under the laws of the
C>mmonwealth of Puerto Rico.

11.  Essroc is a “person” within the meaning of Section 502(5) of the CWA, 33 U.8.C. §
11i62(5).

12. Eussrocowns and operates a cement manufacturing facility (“facility™) located at Km.
211.7 of Puerto Rico Highway #2, in Espinosa Ward of the Municipality of Dorado,
Prierto Rico, 00646, where it operates a cement ldln, produces cement and limestone, and
stpports other ancillary operations. The facility encompasses a quarry area of
ay proximately 278 acres and a manufacturing area of approximately 75 acres.

13. Eusroc’s facility’s Standard Industrial Classification Codes are 1422 (mineral mining and
diessing) and 3241 (hydraulic cement). :

14, Eusroc’s facility has three point source discharges regulated under two permits pursuant
to the CWA. Two point sources are regulated under a storm water general permit and
01 point source is regulated under an individual permit.

Tlie NPDES Individual Permit

15.  The NPDES Individual Permit PRO001163 (“Individual Permit”) authorizes Essroc to
drscharge from Outfall 001 wastewaters from areas of the facility including the vehicle
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¢.ean up station, mobile equipment repair shop, road automated sprinklers, watering
track, general cleaning, and storm water runoff from the facility.

16.  Table A-l of the Individual Permit contains effluent limits and monitoring requirements
for Outfall 001,

17.  Cutfall 001 is a point source Wthh discharges into an open ditch tnbutary to Honda
Creek.

18.  Tae open ditch tributary to Honda Creek is a water of the United States.

19.  Tae Individual Permit became effective on Qctober 1, 2001, and expired on June 30,
2105 (“the 2001 Permit”). Essroc filed 2 timely permit renewal application, therefore the
Ir dividual Permit was administratively extended and remained in effect until EPA re-
issued the Permit.

NPDES Individua] Permit Re-issuance

20.  Essroc filed a timely permit renewal application on December 29, 2004,

21.  OnJune 21, 2007, Puerto Rico’s Environmental Quality Board (“EQB™) issued 2 draft
-Water Quality Certficate (“WQC™). Essroc participated in EQB’s WQC public comment
PrOCESS.

22, Oa September 28, 2007 EQB issued a final WQC.

23, Oa October 22, 2007 Essroc filed a Motion for Reconsideration of the final WQC with
the EQB.

24.  OaNovember 1, 2007 EQB issued a Resolution ruling that it was entertaining Essroc’s
afarementioned Motion for Reconsideration.

25, O1August 24, 2007, EPA Region 2 issued a draft NPDES permit incorporating the
EQB’s WQC, while it was pending reconsideration.

26. . E:usroc participated in EPA’s public comment process and submitted that the proposed
N?DES Permit was based upon a WQC that was not final since it was pending
re:onsideration at the EQB.

27. Q1 November 20, 2007, EPA re-issued the Essroc NFDES Permit {“the 2007 Permit™)
in:orporating the EQB’s WQC, which was still pending reconsideration at the EQB.

28.  EI’A’s NPDES pemmit re-issuance became effective on December 1, 2007.

B¢ sroc’s Permit Appeal and Settlement Negotiations
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29.  (mDecember 14, 2007, Essroc filed an Appeal before the Environmental Appeals Board
('EAB”) of BPA’s aforernentioned NPDES permit re-issuance, which became effective
01 December 1, 2007.

30.  lutits Appeal, Essroc argued that the 2007 Permit incorrectly incorporated the WQC
which was not final since it was pending reconsideration at the EQB.

31.  Esstoc petitioned the BAB to order BPA’s permit to be withdrawn or alternatively, that
the conditions subject to reconsideration with EQR be stayed until the WQC became final
a1d the NPDES permit was revised accordingly.

32,  FEssroc’s Petition challenges seven specific conditions of the Permit, summarized in the
fullowing table: '

| Structure Part Permit Condition
Jutfall 001 Table | Fecal Coliforms

| A-1 Total Coliforms
BODS

Color

Sulfide

Sulfate
Surfactants

e,

33, Pirsuantto several EAB orders granting stay of the proceedings, the parties engaged in
stttlement negotiations and reached an agreement in principle.

34, Psuant to the agreement in principle between the parties, Region 2 has agreed to issue
al Administrative Order on Consent which will provide Essroc with relief for ths seven
contested conditions which are the subject of Essroc’s Petition for Review in the instant
cise, until the issues pertaining to the Water Quality Certificate which are pending
r¢consideration are resolved by Puerto Rico’s Environmental Quality Board.

35.  Also pursuant to the agreement in principle between the parties, Fssroc has agreed to
withdraw the instant Petition for Review by timely filing with the EAB a motion for
dsmissal upon execution of this Consent Order. .

36.  Based upon the facts and anthorities cited above, Essroc and EPA agree to the ordered
provisions below.

ml. QJRDERED PROVISIONS

Ir comsideration of the above Findings, and a thorough investigation of all relevant facts,
EPA and Essrac have agreed that settlement of this matier is in the public interest, and that emry
of this Cemsent Order without further litigation is the most appropriate means of resolving this
matter; )
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NOW, THEREFORE, pursuant to the provisions of §309(a) of the Act, without
adjudicat.on of any issue of fact or law, and upon consent and agreement of the Parties, it is -
hereby agreed, and ordered as follows:

37.  Theseven contested conditions described in paragraph 32, above, are stayed for a period
0l'one year from the date of execution of this Consent Order.

38.  During the effective period of this Consent Order, Esstoc will comply with the conditions
0i'the 2001 Permit with regards to the seven contested conditions.

39. Al other conditions of the 2007 Permit are not stayed and remain fully enforceable
otligations.

40.  Within five business days from the execution of this Consent Qrder, Esstoc will file a
motion with the EAB requesting the withdrawal of Essroc’s permit appeal, without
prejudice to Essroc’s right to request re-activation of the appeal if that should prove
n¢cessary. ' :

IV. EFfFECT OF SETTLEMENT/RESERVATION OF RIGHTS

41.  E’A hereby reserves all of its statutory and regulatory powers, authorities, rights, and
remedies, both legal and equitable, under the Act or implernenting regulations, or under
other federal laws, regulations, or permit conditions, including, but net limited to those
a1 ailable pursuant to:

~ a, 40CFR §124.5, which provides that permits may be modified at the request of any
interested person or at the Director's initiative, but only pursuant to 40 CF.R. §
122.62, which provides a list of reasons or "causes” for modification, one of which
must exist in order for the Director to modify the permit; and

b, 40 C.F.R. § 124.53, which provides that a Stats will be deemed to have waived its
right to a water quality certification if that right is not exercised within a reasonable
time, which, under Section 401{a) of the Act, 33 U.S.C. § 1141(a), is not o excesd
OIle year. '

42.  This Consent Order is not 2 permir or 2 modification of any permit under any federal,
stite, or local laws or regulations. Defendant is responsible for achieving and
oaintaining complete cornphance with all applicable federal, state, and local laws,

- re zulations, and perits.

- 43, If before the sxpiration of the one-year duration of this Consent Order, the EQE should.
- grant all or part of Essroc’s Reconsideration and Appeal by deciding to revise the WQC
oz issuing an Order, Essroc, as permittee, shall be entitled to request a modification of the
2007 Permit under 40 C.F.R. § 124.5, with regard to the seven contested conditions.
EI’A’s evaluation of such request will be determined pursuant to 40 C.F.R. §§ 122.62 and
12 4.5, limiting their applicability to the cause for modification based on a revised
certificate pursuant to 40 C.F.R. § 124.55(b).
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'GINERAL PROVISIONS

44.  TleRespondent waives any right it may have pursuant to 40 C.F.R. § 22.8 to be present
during discussions with or to be served with and to reply to amy memorandum or
communication addressed to the Director or the Regional Administrator where the
ptrpose of such discussion, memorandum, or communication is to discuss a proposed
se tlement of this matter or to recommend that such official accept this Consent
Ajreement and issue the accompanying Final Order.

45.  Eich undersigned representative of the parties to this Consent Agreemenrt certifies that he
or she is fully authorized by the party represented to enter into the terms and conditions
of this Consent Agreement and to execute and legally bind that party to it.

46.  Bich party shall bear its own costs and attorneys’ fees in connesction with the action
re;olved by this Consent Agreement and Order. |
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RESPONDENT ESSORC SAN JUAN, INC.:

BY: Ca' Pay — DATE: g/f‘//ﬁf

7 [ I
ﬁ '$co Bravo

General Manager an VP

COMPLAINANT US EPA, REGION 2:

DATE: ¢ gﬁ ;ZAJ'

C wibbean Environmenial Protection Division
1:.92 Ponce De Leon Avenue
Sin Juan, Puerto Rico 00907
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